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HILL, FARRER & BURRILL LLP 

Kevin H. Brogan (Bar No. 089427) 

kbrogan@hfbllp.com 

ElissaL. Gysi (Bar No. 281338) 

egysi@hfbllp.com 

One California Plaza 

300 South Grand Avenue, 37 th floor 

Los Angeles, California 90071 

Tel: (213)620-0460 

Fax: (213) 624-4840 

Attorneys for Defendants LOS ANGELES 
DOWNTOWN INDUSTRIAL DISTRICT 
BUSINESS IMPROVEMENT DISTRICT and 
CENTRAL CITY EAST ASSOCIATION, 
INC. 


UNITED STATES DISTRICT COURT 
FOR THE CENTRAL DISTRICT OF CALIFORNIA 
WESTERN DIVISION 


LOS ANGELES CATHOLIC 
WORKER, an unincorporated 
association; CANGRESS, a non-profit 
corporation; HARRY JAMES JONES, 
LOUIS GRADY, LLOYD HINKLE, 
WALTER SHOAF, individuals 

Plaintiffs, 

vs. 

LOS ANGELES DOWNTOWN 
INDUSTRIAL DISTRICT BUSINESS 
IMPROVEMENT DISTRICT, 
CENTRAL CITY EAST 
ASSOCIATION, INC., CITY OF LOS 
ANGELES; DOES 1-10 

Defendants. 


CASE NO.: 14-CV-07344 PSG 
(AJWx) 

[Assigned to Hon. Philip S. Gutierrez] 

NOTICE OF MOTION AND 
MOTION TO DISMISS 
COMPLAINT FOR FAILURE TO 
STATE A CLAIM UPON WHICH 
RELIEF CAN BE GRANTED 
[FRCP 12(b)(6)); MEMORANDUM 
OF POINTS AND AUTHORITIES 

Date: January 12, 2015 

Time: 1:30 p.m. 

Place: Courtroom 880 
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PLEASE TAK E NOTICE that on January 12, 2015 at 1:30 p.m., or as soon 
thereafter as the matter may be heard, in Courtroom 880 of the United States 
District Court for the Central District of California, Edward R. Roybal Federal 
Building, located at 255 E. Temple Street, Los Angeles, California, Defendants Los 
Angeles Downtown Industrial District Business Improvement District (“LADID”) 
and Central City East Association, Inc. (“CCEA”) (collectively, “Defendants”) will 
move the court for an order dismissing the complaint. 

This motion will be made pursuant to Rule 12(b)(6) of the Federal Rules of 
Civil Procedure on the ground that the complaint fails to state a claim upon which 
relief can be granted as to Defendants. 

This motion will be based upon this notice of motion, the attached 
memorandum of points and authorities, the complaint, all pleadings and records on 
file in this action, any reply brief that may be filed, and on such other and further 
evidence as may be presented at the hearing of this motion. 

This motion is made following the conference of counsel pursuant to L.R. 7- 
3, which took place on November 14, 2014. 

DATED: November 21, 2014 HILL, FARRER & BURRILL LLP 

By L /s/ Kevin H. Brogan _ 

KEVIN H. BROGAN 
Attorneys for Defendants 
Los Angeles Downtown Industrial 
District Business Improvement 
District and Central City East 
Association, Inc. 
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MEMORANDUM OF POINTS & AUTHORITIES 

Defendants Los Angeles Downtown Industrial District Business 
Improvement District (“LADID”) and Central City East Association, Inc. 

(“CCEA”) (collectively, “Defendants”) respectfully submit this memorandum in 
support of their motion to dismiss the complaint filed by the Plaintiffs. 

I. INTRODUCTION 

The Complaint tells a sad and compelling story of the four individual 
Plaintiffs’ struggles with homelessness in Los Angeles. Their case against 
Defendants, however, rests on a single, faulty premise: that individuals have an 
inherent right to store unattended, personal property on public streets or sidewalks. 
There is no statute, constitutional principle, or case law that supports this premise, 
and therefore, there is no basis for any of Plaintiffs’ claims. 

Defendants LADID and CCEA work to keep the streets and sidewalks in the 
city of Los Angeles clear, clean, and safe. In order to do this, safety officers 
wearing red shirts pack up property that is left unattended in public spaces, and 
store it in warehouses where it can be retrieved by the owner for at least 90 days. 
Plaintiffs assert that Defendants’ activities violate the constitutional and civil rights 
of homeless individuals, and relies on the injunction issued in Lavan v. City of Los 
Angeles , 797 F. Supp. 2d 1005 (C.D. Cal. 2011) to establish a property right that 
can support all five causes of action. This reliance is misplaced for the following 
reasons: 

1. The preliminary injunction issued in Lavan was against the City of Los 
Angeles. [Complaint, 13]. The preliminary injunction does not apply to 
Defendants LADID and CCEA, who were not parties in the Lavan case. 

2. Based on the facts alleged in the Complaint, Defendants did not violate 
the terms of the preliminary injunction . The preliminary injunction in Lavan 
enjoined the City of Los Angeles from seizing property that did not appear 

abandoned, and requires seized property be stored for a period of 90 days before it 
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is destroyed. [Complaint, ^ 43], The Complaint accuses Defendants of seizing 
unattended property from the streets of Los Angeles, and storing it for retrieval by 
the individual Plaintiffs. [Complaint, ^ 60-84]. The alleged conduct does not 
violate the terms of preliminary injunction issued by the District Court in Lavan. 

3. In reviewing the preliminary injunction issued by this Court, the Ninth 
Circuit made clear that Lavan v. City of Los Angeles, 693 F.3d 1022 (9th Cir. 2012) 
does not establish an inherent property right for individuals who leave their 
belongings unattended on public streets or sidewalks. There is no other legal basis 
for Plaintiff’s claims, because neither the U.S. Constitution, nor any state statute 

create an individual right to use the public sidewalks as a personal storage facility. 

Without a valid property right, Plaintiffs cannot establish their five claims for 
unreasonable seizure, due process and civil rights violations, conversion, and 
trespass. 

The Complaint does not plead facts demonstrating each of the required 
elements of the various causes of action asserted against Defendants, and instead 
provides legal conclusions that are directly contradicted by the alleged facts. For 
example, Plaintiffs claim in the first cause of action that Defendants are seizing 
property without lawful justification, and simply ignore the fact that, as Plaintiffs 
alleged, they left their property unattended on public land . At most, the Complaint 
consists of a series of conclusory allegations of law. Plaintiffs couch these legal 
conclusions as factual allegations, but such allegations are insufficient to defeat a 
motion to dismiss under Rule 12(b)(6) of the Federal Rules of Civil Procedure. 

For these reasons, Defendants respectfully request dismissal of all claims as a 
matter of law. 
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II. BRIEF SUMMARY OF ALLEGATIONS 

A. Defendants LADID and CCEA Are Responsible For Maintaining 

the Streets of Skid Row Clean and Safe 

Defendant LADID is a business improvement district created by the City of 
Los Angeles in 1998. 1 [Complaint, ^ 19], The LADID was created for the purpose 
of providing security, sanitation, graffiti removal, street and sidewalk cleaning, and 
other services supplemental to those normally provided by the City. [Id., 126], 
Defendant CCEA is a non-profit organization contracted by the City of Los 
Angeles to manage and administer the LADID. [Id., 20, 29], The Skid Row 

area of Los Angeles, which is largely encompassed by the LADID, has one of the 
largest concentrations of homeless people in the City. [Id., ^ 6], 

LADID personnel patrol the streets in the Skid Row area of the district on 
bicycles, and wear red shirts to signify their role as public safety officers. [Id., ^ 

33, 34], Plaintiffs allege that LADID officers cooperate with the Los Angeles 
Police Department, to enforce compliance with municipal codes, prevent crime, and 
perform sanitation services for the district, including trash removal, graffiti 
removal, sidewalk cleaning, and abandoned property removal. [Id., || 34, 35], The 
Complaint claims that “at all times relevant to this action, the LADID and CCEA, 
operating as the agent of LADID, acted under color of state law.” [Id., 120]. 

B. Plaintiffs Are Homeless Individuals Who Leave Their Property 

Unattended on City Streets and Sidewalks 

Plaintiff Los Angeles Catholic Worker (LACW) is an organization that 
provides services to homeless residents of Skid Row. [Id., ^ 11]. Plaintiff 
CANGRESS is a grassroots, non-profit organization that purports to include over 
800 Skid Row residents, including many homeless residents. [Id., | 14], Plaintiffs 
Harry James Jones, Louis Grady, Lloyd Hinkle, and Walter Shoaf are homeless 

1 While not alleged in the Complaint, LADID was created by property owners in the area and 
recognized by the City of Los Angeles in 1998. 
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individuals who live and store their personal property on the public streets and 
sidewalks in Skid Row. [Id., 15-18]. All four individual Plaintiffs have had 

their unattended property removed and stored by LADID officers. [Id., 15-18, 

60, 66, 72]. 

C. LADID Officers Remove Unattended Property From Public Places 

And Store It For Retrieval By the Owner For At Least 90 Days 

In order to maintain the streets of the LADID clean and safe, LADID officers 
facilitate the removal and storage of unattended property from public spaces. [Id., 
THf 31-36], LADID officers do not remove property that is attended by the property 
owner. [Id., ^] 78]. All property that is removed from the street is stored in a CCEA 
warehouse on 7 th Street and Central for up to 90 days. [Id., Tflf 53, 59], CCEA staff 
must sort through the items prior to storage and destroy items that are perishable, 
soiled, or wet, which would present safety hazards if stored for three months. [Id., 
53]. The property owners may retrieve their stored items from the warehouse 
during business hours. [Id. , ]J55J. 

III. THE COMPLAINT FAILS TO STATE ANY CLAIM AS AGAINST 

DEFENDANTS UPON WHICH RELIEF MAY BE GRANTED 

A. Legal Standard 

The purpose of a Rule 12(b)(6) motion to dismiss is to test the legal 
sufficiency of the claims stated in the complaint. De La Cruz v. Tormey, 582 F.2d 
45, 48 (9th Cir. 1978); Beliveau v. Caras, 873 F. Supp. 1393, 1395 (C.D. Cal. 

1995). A dismissal under Rule 12(b)(6) is proper “where there is no cognizable 
legal theory or an absence of sufficient facts alleged to support a cognizable legal 
theory.” Shroyer v. New Cingular Wireless Servs., 622 F.3d 1035, 1041 (9th Cir. 
2010 ). 

In order to survive a motion to dismiss, “a complaint must contain sufficient 

factual matter” to state a facially plausible claim to relief. Ashcroft v. Iqbal, 556 
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U.S. 662, 678 (2009). “Threadbare recitals of the elements of a cause of action, 
supported by mere conclusory statements, do not suffice.” Id. A district court will 
dismiss any claim where the complaint fails to sufficiently plead facts 
demonstrating all required elements of a cause of action. Chavez v. INS, 17 F. 

Supp. 2d 1141, 1143 (S.D. Cal. 1998). 

While the court is required to accept all material allegations as true, it is not 
required to accept “conclusory legal allegations cast in the form of factual 
allegations if those conclusions cannot reasonably be drawn from the facts alleged.” 
Davison v. Santa Barbara High Sch. Dist., 48 F. Supp. 2d 1225, 1227 (C.D. Cal. 
1998) (quoting Clegg v. Cult Awareness Network, 18 F.3d 752, 754-55 (9th Cir. 
1994)). In such situations, the district court “will examine whether the conclusory 
allegations follow from the description of facts as alleged by the plaintiff.” Barry v. 
Ratelle, 985 F. Supp. 1235, 1237 (S.D. Cal. 1997) (quoting Holden v. Hagopian, 
978 F.2d 1115 (9th Cir.1992)). As a general rule, “conclusory allegations of law 
and unwarranted inferences are insufficient to defeat a motion to dismiss.” Fayer v. 
Vaughn, 649 F.3d 1061, 1064 (9th Cir. 2011) (quoting Adams v. Johnson, 355 F.3d 
1179, 1183 (9th Cir. 2004)). 

B. Plaintiffs Have Failed to State Any Claim Against Defendants 

Under Any Federal or State Law 

Plaintiffs’ Complaint relies on Lavan v. City of Los Angeles, 797 F. Supp. 2d 
1005, 1009 (C.D. Cal. 2011) almost exclusively, to provide a legal basis for its 
claims in this case. In Lavan, several homeless individuals sued the City of Los 
Angeles because the City was cleaning up the public sidewalks by immediately 
destroying property left unattended in Skid Row. The case has not yet been 
adjudicated, but the District Court granted a preliminary injunction that prevents the 
City from seizing property in Skid Row that is not abandoned and from 
immediately destroying abandoned property. Id. at 1020. In affirming the grant of 
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the preliminary injunction, the Ninth Circuit explained that it was the City’s 
immediate destruction of the plaintiffs’ property that rendered the seizures 
unreasonable. Lavan v. City of Los Angeles, 693 F.3d 1022, 1030 (9th Cir. 2012). 

Plaintiffs’ reliance on both the District Court and Ninth Circuit rulings in 
Lavan to support their claims against Defendants in this case is misplaced, because 
Lavan is not applicable to this case, and in any event, Defendants have not violated 
the terms of the injunction. Thus, neither the Ninth Circuit’s holding in Lavan, nor 
any other law or case, establish a property right that can support Plaintiffs’ five 
causes of action against Defendants. Finally, the organizational Plaintiffs, LACW 
and CANGRESS lack standing to sue Defendants. 

1. The Preliminary Injunction From Lavan Is Not Applicable 
To This Case 

First, the Lavan decision was merely a preliminary injunction, which was 
issued against another party, the City of Los Angeles. LADID and CCEA were not 
parties to the Lavan case. Thus, the injunction does not apply to Defendants 
LADID and CCEA. See Lavan v. City of Los Angeles, 693 F.3d 1022 (Ninth Cir. 
2012); Lavan v. City of Los Angeles, 797 F. Supp. 2d 1005 (C.D. Cal. 2011). 

2. Defendants Have Not Violated The Preliminary Injunction 
From Lavan 

The Complaint also misstates the holding and purpose of the preliminary 
injunction issued in Lavan. [Complaint, || 3, 44], No court has held that “it is a 
violation of the Fourth and Fourteenth Amendments to seize a homeless person’s 
property that is not abandoned, or to seize abandoned property without notice or 
due process.” [Id., 13], The Ninth Circuit in Lavan merely held that it was 
unreasonable for the City of Los Angeles to immediately destroy a homeless 
person’s property. Lavan, 693 F.3d at 1033. 
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The District Court’s preliminary injunction prevents the City from: 

1. Seizing property in Skid Row absent an objectively 
reasonable belief that it is abandoned, presents an immediate 
threat to public health or safety, or is evidence of a crime, or 
contraband; and 

2. Absent an immediate threat to public health or safety, 
destruction of said property without maintaining it in a secure 
location for a period of less than 90 days. 

Lavan, 797 F. Supp. 2d at 1020. 

The allegations in the Complaint show that Defendants have gone to great 
lengths to adhere to the requirements of the injunction. LADID officers wearing 
red shirts pack up property that is left unattended, store it in a warehouse for at least 
90 days, and leave a ticket for the owner to retrieve their items. The allegations 
reflect that the system does not always work perfectly - it is not always possible to 
ensure that the property owner actually receives the ticket, and the CCEA 
employees at the warehouse cannot store damp, soiled, or perishable materials that 
would prevent a health hazard. But there is no allegation in the Complaint that 
Defendants either confiscated property that was attended by the owner, or that 
Defendants purposefully destroyed property before storing it for 90 days. In fact, 
the Complaint admits that each individual Plaintiff left his property unattended on a 
public street or sidewalk, and that Defendants stored the property for retrieval. 

Thus, Plaintiffs have not alleged any violation of the preliminary injunction in 
Lavan. 


3. There Is No Property Right Supporting Plaintiffs Five 
Claims 

Lavan did not create a property right that supports Plaintiffs’ claims for 
unreasonable seizure, due process violations, civil rights violations, trespass and 
conversion. The decision in Lavan did not “concern any purported right to use 
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public sidewalks as personal storage facilities.” Lavan 693 F.3d at 1033. The 
Ninth Circuit explicitly stated that its decision did not establish a right to leave 
property unattended on public land: “Let us be clear about the property interest at 
stake in this appeal: The district court did not recognize, and we do not now 
address, the existence of a constitutionally protected property right to leave 
possessions unattended on public sidewalks.” Lavan, 693 F.3d at 1031 
(emphasis added). 

Yet Plaintiffs’ Complaint is based entirely on the existence of such a property 
right. The Complaint is written under the assumption that individuals have some 
inherent right to store personal possessions on public sidewalks, without 
disturbance. No law supports this premise. As the courts have acknowledged, it is 
reasonable and necessary for cities to be able to remove personal property that is 
left unattended in the public way. Lavan, 693 F.3d at 1033; Watters v. Otter, 955 F. 
Supp. 2d 1178, 1188 (D. Idaho 2013) (finding that Idaho’s removal and storage of 
property of Occupy Boise protesters from State lands did not violate the Fourth or 
Fourteenth Amendment). 

While Plaintiffs make much of the fact that their property was merely 
unattended and not permanently “abandoned,” this distinction is irrelevant. If 
Plaintiffs’ Complaint were given credence, a City or its agents would be unable to 
tow a car that is parked illegally based on the premise that the car was merely 
unattended and not permanently abandoned. The Lavan court pointed out that it 
would be unreasonable for the City to immediately destroy an illegally parked car, 
and thus it was unreasonable for the City to immediately place homeless 
individuals’ belongings in a dump truck. But neither the preliminary injunction nor 
any other law prevent the City, and Defendants, from fulfilling their obligations to 
keep public spaces sanitary and safe for public use by removing Plaintiffs’ 
belongings from the public sidewalk and storing them for retrieval for 90 days. 

Thus all of Plaintiffs’ claims fail because they are unsupported by any 
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property right. The First Cause of Action for unreasonable seizure in violation of 
Plaintiffs’ Fourth Amendment rights fails because Plaintiffs do not have a protected 
right to leave their property unattended on the public street. “The specific content 
and incidents of this [Fourth Amendment] right must be shaped by the context in 
which it is asserted. For what the Constitution forbids is not all searches and 
seizures, but unreasonable searches and seizures.” Terry v. Ohio, 392 U.S. 1, 9 
(1968) (internal quotations omitted). Because Plaintiffs cannot demonstrate that 
they had a right to leave their property unattended on public streets, they cannot 
establish that Defendants’ removal of their property for storage elsewhere was 
unreasonable. Furthermore, the Complaint itself states that Defendants’ actions 
were “under color of law,” as agents of the City [Complaint 19, 20, 94], and 
pursuant to Los Angeles Municipal Code § 56.11, which states that “No person 
shall leave . . . any article of personal property upon any parkway or sidewalk.” 
Thus Plaintiffs’ unreasonable seizure claim fails on the face of the Complaint. 

The Second Cause of Action for violation of Plaintiffs’ due process rights 

similarly fails because it is based on a false premise - that “Defendants owed 

plaintiffs a duty ... to protect the personal property of plaintiffs that was known not 

to be abandoned.” [Complaint^ 100]. The Fourteenth Amendment does not create 

a duty to protect unattended property left on the public street. Again, Plaintiffs try 

to claim that Defendants removed their property from the sidewalk without legal 

justification or authority, while at the same time claiming that Defendants are 

subject to Section 1983 claims as agents of the City of Los Angeles. Plaintiffs 

cannot have it both ways. Plaintiffs allege that Defendants acted as agents of the 

City, to enforce the provisions of Los Angeles Municipal Code § 56.11, which 

creates a legal justification for their actions. Furthermore, Plaintiffs’ bald statement 

that Los Angeles Municipal Code § 56.11 violates the Fourteenth Amendment is 

unsupported by any legal principle. On the contrary, courts have repeatedly held 

that the Due Process Clause does not require pre-deprivation notice and a hearing 
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before the towing and impoundment from public streets of vehicles for parking or 
traffic violations. See, e.g. Goichman v. Rheuban Motors, Inc., 682 F.2d 1320, 

1324 (9th Cir., 1982); Waters v. Hollywood Tow Serv., 2010 U.S. Dist. LEXIS 
93091, 52 (C.D. Cal. July 27, 2010); Miranda v. City of Cornelius, 429 F.3d 858, 
867 (9th Cir. Or. 2005). Under the requirements of Lavan, Plaintiffs’ due process 
rights are protected by the City’s inability to immediately destroy their property. 

The Third Cause of Action for violation of civil rights is as vague as it is 
brief. The Complaint appears to accuse Defendants of “interference by threat, 
intimidation or coercion” and of interfering with Plaintiffs’ constitutional rights by 
using “threats of arrest and intimidation.” [Complaint, 106-108]. Yet the 
Complaint does not allege that LADID or CCEA members threatened or coerced 
the Plaintiffs, and as stated above, Defendants did not interfere with the Plaintiffs’ 
constitutional rights. Plaintiffs have not pled enough facts to support this claim. 

The Fourth Cause of Action for conversion and Fifth Cause of Action for 

trespass are unreasonable on their face. Again, Plaintiffs vainly try to claim that 

Defendants had no legal justification for removal of their unattended property from 

public streets. Yet the Complaint acknowledges that Plaintiffs violated Los 

Angeles Municipal Code § 56.11, and that Defendants were acting under color of 

law in removing the property from public sidewalks. [Complaint, 10, 60, 66, 72, 

76], If, as Plaintiffs allege in the Complaint, Defendants were acting at the behest 

of the City, then Defendants’ conduct was not only justified, but sheltered from tort 

liability to Plaintiffs. Sokol v. Public Utilities Commission, 65 Cal. 2d 247, 257 

(1966) (private companies may not be held liable for cooperation with law 

enforcement agencies); Tarantino v. Syputo, 2006 U.S. Dist. LEXIS 36100, 33-35 

(N.D. Cal. June 2, 2006) (towing company not liable for conversion after towing 

plaintiffs car at the behest of city officials). Furthermore, Defendants stored 

Plaintiffs property at a warehouse where it could be retrieved for up to 90 days. 

While Plaintiffs allege that it was difficult and inconvenient to retrieve their 
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property, they were not permanently deprived of their belongings. Although 
financial and practical limitations admittedly impede Defendants’ ability to 
accommodate all of Plaintiffs’ needs in storing and retrieving their property, the 
facts presented in the Complaint do not allow Plaintiffs to hold Defendants 
responsible for tortious deprivation of Plaintiffs’ property rights. 

As there is no legal basis for any of Plaintiffs’ five causes of action against 
Defendants, the entire Complaint should be dismissed against LADID and CCEA. 

IV. CONCLUSION 

For the foregoing reasons, Defendants LADID and CCEA respectfully 
request that the Court dismiss the entire action against them. 

DATED: November 21, 2014 HILL, FARRER & BURRILL LLP 


Bye /s/ Kevin H. Brogan 
KEVIN H. BROGAN 
Attorneys for Defendants 
Los Angeles Downtown Industrial 
District Business Improvement 
District and Central City East 
Association, Inc. 


HFB 1466555.2 C3112003 
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